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Aabon Rbaut and Ibib Kbaut, 

Habby Kbaut and Mabian Kbaut, 

Petitioners-Appellants, 

against 

CoMMISSIONEB OP INTEBNAL ReVENUE, 

Respondent-Appellee. 


APPELLANTS’ PETITION FOR REHEARING 

The appellants’ petition for a rehearing pursuant to 
Rnle 40 of the Federal Rules of Appellate Procedure for 
the reasons presently to be stated. 
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I 

A request that the decisions below be reversed and 
the deficiencies annulled includes a requesi for a re- 
mand. 

The Court in nffirming st.ated that neither party asked 
for a remand, in which event there would be an evidentia? y 
hearing as to the value of the stock of Nassau Plastics an 
Wire Corp (Nassau Corp). 

But the appellants in this case asked: “The decisions 
below should be re ersed and the deflciencies annulled.” 

The appellants in Berenson v. Commissioner, 507 F. 2d 262 
(2d Cir. 1974), asked for precisely the same relief (brief, p. 
34), ar.d the Court had no difficulty in reversing in part and 
remanding Ln part for a hearing as to value. The cases are 
legion where appellants have asked for a reversal and the 
courts have instead remanded for further procecdings. We 
respectfully submit that in all fairness and as a matter of 
equal justice the Court do likewise in the instant case: 
affirm in part, but reverse in part and remand for an evi- 
dentiary hearing as to the value of the stock of Nassau 
Corp. 

All the more so should this result follow because both 
the Court as well as the Commissioner treat the sale of 
stock of Nassau in the instant case as a bona fide sale. The 
Court writes: “In light of Berenson we feel constrained to 
find that the sale was bona fide under Clay Brown and the 
Commi8sioner on this appeal does not argue to the con- 
trary.” (Slip Opinion at 1405). If the sale was bona fide, 
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and we submit that it was, then let the appellants have the 
benefit of an evidentiary hearing as to the value of the stock 
of Nassau Corp. Surely this is but a little thing to ask. 

The Court in one paragraph of its opinion, writes in 
part: 

• • • Here the taxpayers had the unique advantage 
of being able to show that Wilson, just 15 days before 
Cathedral received its assignment, was wiRing to pay 
the same price on practically identical terms. But 
not only was there no evidence of the Wilson-Kraut 
negotiations, the record is also barren of any proof 
that Wilson even exists or if it does, that it is a non- 
tax-exempt entity. The agreement assigning Wilson’s 
contract of sale to Cathedral not only fails to provide 
any financial consideration for the assignment by 
Wilson but it is not even signed by any Wilson rep- 
resentative. (The original contract between Nassau 
and Wilson is signed by one Leon Lautin on the 
latter’s behalf but no corporate title is indicated.) 
Judge Raum noted below: “In the absence of any 
explanatory evidence (which was peculiarly within 
the control of petitioners) and in view of the two con- 
tracts’ all too convenient timing, it is stvongly sugges- 
tive [sic] the initial Wilson contract was merely a 
bootstrap effort to bolster petitioners’ contention as to 
Nassau’s fair market value, and we consequently must 
discount its evidentiary value.” 62 T.C. at 431. (Slip 
Opinion at 1407-08). 

We respectfully submit that these commonts are unfair and 
give an incorrect view of the facts. The Court is asking 
appellants’ trial counsel to have the prescience of Judge 
Raum and the Court. He did not have it by any means. 
The trial in this case took place in November 1973. Beren- 
son came down in November 1974, nearly a year later. 
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Maybe Judgo Raum bad the ability to antioipate the Beren- 
son guidelinea. The appellanta’ trial oounael did not. 

Moreover, the Commiaaioner aubpoenaed Leon Lautin % 
(to whom the Court refera a« "one Leon Lautin”) for the 
trial of this oaae. Lautin was Wilson. Lautin was preaent 
at the trial. But the Commiasionor did not put him on the 
stand. The appellants’ trial oounsel did not put him on the 
stand either. After all, in his view, this oase dealt with 
the sale to Cathedral, not to Wilson. And we repeat, ho 
did not 'nave the presoienoe of either Judge Raum or thia 
Court But the Court should not penaliae the appellants 
for that, We humbly beseeoh the Court that in all fa'mess 
and as a mattor of equal justioe the Court do what it did in 
Berenson, aflBrm in part, but reverso in part and remand 
this oase speoifloally for an evidentiary hearing on the value 
of the stook of Nassau Corp. 

Suoh an evidentiary hearing raay result in a hnding that 
is loss than the CommisBioner’s valuo of $168,445.60. On 
the other hand, it may reault in more. The Court itself 
observed that "tho Commissioner’s flndings on valuation 
were far less speoiflo than thoBe presented in Berenson ” 
(Slip Opinion at 1410). The Court, howover, did not re- 
mand becauae it felt from a "oasual reading” of the tax 
oourt’s opinion, that the tax oourt would have oome up with 
a valuation less than the Commissioner’s flgure of 
$168,445.60. But apportionment was not in Judge ’s Raum ’s 
mind. He waa thinking in terms of the all or nothing result 
in Berenson in the tax court, a oase whioh this Court re- 
versed. Thus through a oombination of errors the appel- 
lants did not have their full day in court. The appellants 




are at lea»t entitlad to an evidontiary hoaring on the point 
of valuation. 

Judgo Raum, and tho Oourt, inforrod that “tho initial 
WiUon oontraot wa» moroly a bootstrop oflfort to bolater 
petitionor8’ oontontion a» to Na»Hau’H fair markot v.\lue, M 
It would bo juat a» oany to infor that WiUon had large 
Iohhoh whioh it hoped to onrry forwnrd nnd tax Hhelter tho 
incomo to be onrned during tho flrnt flvo yearn of tho con- 
traot (Slip Opinion at 1407 n.ß). Moroovor, the record ie 
not barren a» to why Wilion ehanged it» mind, for rovenue 
agont Moyor Shnpiro toatifled on eroHH-oxamination by the 
government that Wilnon ohnngod its mind booaune it waa 
not aure thnt Wilnon ’h Iohhoh would bo good aa a t«\x Hholter 
for NaaHau’» incomo (J.A. fl2). Indeod, it wa» Irving 
Lowoy, a oortifled publio aooountnnt and a principal in 
Eugone O. Cob' 'h Management Method» Ino., who workod 
out tho tranaaotion flr»t with Wilnon and then with Cathe- 
dral. To infer that tho Wilnoa oontraot wa» raerely a 
bootatrap oflfort booauae of tho lack of moro ovidence about 
it, ia to overlook tho much more probable explanation thnt 
petitionera’ trial oounHel without the Berenaon guidolinea 
(yet nearly a year away) did not hoo tho neooBaity of ahow- 
ing what a non-tax-exempt entity would pay. 

One laat obaorvation—in Rerenson ana -n thie oaae the 
Court hold: 

In Bum, we ooncludo that the portion of the pur- 
oliaae prioe agreod to by Touiplo i»he tax-oxempt en- 
tity] and Taxpayera that ia in oxoohh of ihe prioe a non- 
exempt purohaaer would have paid under itSntical 
terma ia not part of the prooeeda of a $1222(3) “aale," 
and ia, thorefore, taxable as ordinary inoome to the 
rocipienta. (Mip Opinion at 1405). 











Yet in the last paragraph of its opinion in this case the 
Court says: “We fail to see any nexus between a non- 
exempt entity’s tax bracket and the piice a tax-exempt 
entity might. be willing to pay.” With all due deference 
we find as incomprehensible the Court’s failure to see any 
nexus as the Court finds incomprchensivable our point that 
the amount. of extra purchasing power a tax-exempt entity 
has is equal to the amount of the taxes it does not have to 
pay. 

* 

Conclusion 

We humbly beseech a rehearing and earnestly request 
on the rehearing that in all fairness and as a ma t ter of 
equal justice the Court, as in Bercnson, while affirming in 
part, also reverse in part and remand for an evidentiary 
hearing as to the value of the stock of Nassau Corp, for 
otherwise the appellants will fcrever feel that they did not 
have their full day in court. 

Respectfully submitted, 

0. Jchn Rogoe 
Hermann Rogge 
777 Third Avenue 
New York, New York 10017 
(212) 421-6400 

SlDNEY N. SOLOMON 

3000 Marcus Avenue 
Lake Success, New York 11040 
(516) 437-6443 

Attorneys for Petitioners-Appellants 




Certification 


I, 0. John Roqoe, one of the attorneys for the peti- 
tioners-appellants, do hereby certify that the foregoing 
petition for a rehearing of this cause is presented in good 
faith and not for the purpose of delay. 

O.'JOHN ROGGF . U 


\ 




Affidavit of Sorrice by Mâil 
Inn: 

Kraut v Ccanmissioner of Intemal Revenue 


#4891 


State of New York 
County of New York, ss.: 

Harry Minott 

being dnly swom, deposes and says, that he is over 18 years of age. 

That on. l .ß. J.$76 ., 197 , he servyd 2 copies of the 

within.Bxief. in the above named matter 

on the following counsel by enclosing said two copies in a securely 
sealed postpaid wrapper addressed as follows: 

Scott P. Crampton, Esq. _ 


Assistant Attom^y General 


Tax Division 


Department of Justice 
Washington, D.C. 20530 



Chief Counsel 
Intemal Revenue Service 



Jack A. Messina 
otary Public, State o! New York 
No. 30-2673500 
Qualified in Nassau County 
Cert Filed in New York County 
Commission Expires March 30, 1977 















































